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2. Under Acts 1902-04, page 742, c. 482, sec. 95 [ Va. Code 1904, p. 59], which 
provides that each county judge shall, on the recommendation of the board of 
supervisors, appoint a superintendent of the poor, and which declares that the 
judge may reject the recommendation, and, unless the board recommends another 
person within 30 days, he shall fill the office by his own appointment, an ap- 
pointment by a judge, made in the same order which rejects a recommendation 
of the board, is void. 

3. Acts 1902-04, p. 745, c. 482, sec. 106 [Va. Code 1904, p. 62], which pro- 
vides that when a vacancy occurs in any county office the same shall be filled by 
the court or judge thereof, has reference alone to vacancies occurring during the 
term of an office by death, resignation, removal, and the like, and does not con- 
template the filling of an office for the ensuing term on the expiration of the 
preceding term, where the incumbent holds the Office for a fixed term and until 
his successor has qualified. 

4. A circuit court has no authority, under Act December 18, 1903, as amended 
by Act March 15, 1904 [Va. Code 1904, p. 59, sec. 95], which provides that 
each circuit court, on a recommendation of the board of supervisors, shall in 
November, 1907, and every fourth year thereafter, or at any time before or 
after November, 1907, in case a vacancy exists, appoint a superintendent of the 
poor, to appoint before November, 1907, a superintendent of the poor to succeed 
the incumbent holding over after the expiration of his term ending January 
1, 1904. 



VIRGINIA IRON, COAL AND COKE CO. v. ROBERTS et al. 

March 9, 1905. 

[49 8. E. 984.] 

JUDGMENTS — PERSONS CONCLUDED — PURCHASERS PENDENTE LITE — SCOPE OP 
ADJUDICATION — ESTOPPEL CONCEALMENT OP TITLE — PARTITION — FINAL- 
ITY OP DECREE — LIEN POR COSTS — ENFORCEMENT. 

1. A defect in a bill, in failing to sufficiently allege the facts relied on as 
fraudulent, does not justify sustaining a demurrer to the bill, where other allega- 
tions thereof sufficiently set forth an estoppel against defendants. 

2. Acts of defendants in inducing others to purchase land which had previ- 
ously been conveyed to defendants themselves estop them to claim any rights 
under their deed to the prejudice of those whom they induced to purchase, or 
those claiming under them, where the purchasers acted in good faith, relying on 
defendants' acts, without notice or knowledge of the conveyance to defendants. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Estoppel, sec. 232.] 

3. Where a bill was demurred to on specific grounds, its failure to expressly 
allege the majority of defendants against whom an estoppel was sought to be 
raised, which was not stated as one of the grounds of demurrer, was not avail- 
able to sustain the demurrer on appeal. 

4. In 1879 A. and others instituted suit for the specific performance of a con- 
tract for the sale of land to them, and for the confirmation of a partition between 
themselves. The relief sought was obtained, but before the report of partition 
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was confirmed A. died, and the suit was revived in the names of his children as 
his heirs. A. had conveyed a portion of the land to his children in 1882, and in 
1887 had executed a deed purporting to convey mineral rights in the same por- 
tion to B. B. was not made a party to the suit. The report of partition was 
confirmed in 1895, and the portion of the property claimed by them was con- 
veyed by commissioner's deed to A.'s children. Held that, while B. was a pur- 
chaser pendente lite, his right to attack the deed under which A.'s children 
claimed was not affected by the proceedings and decree, as A.'s children suc- 
ceeded to the suit as heirs, and not as purchasers, and their rights under the 
deed were not involved therein. 

5. The fact that children, to whom land has been conveyed by their father, 
revive a suit brought by their father, involving the land, in their names as heirs, 
and not as purchasers, does not estop them to claim under the deed. 

6. A decree in partition, entered after everything has been done in the cause 
except the settling of costs, ascertaining and apportioning the costs, is a final de- 
cree; and subsequent proceedings by which a part of the land is sold to pay the 
costs assessed against it are not binding on a purchaser pendente lite who has no 
notice of such proceedings. 

7. In a suit for partition, where no sale is necessary and none is made for the 
purpose of partition, the court has no jurisdiction to sell the land assigned to one 
of the parties to satisfy his share of the costs, but such costs are a lien upon the 
land assigned to him, which must be enforced, like other judgment liens, by bill 
in equity, as provided by Code 1887, sec. 3571 [Va. Code 1904, p. 1907.] 



WORRELL & WILLIAMS v. KINNEAR MF'G CO. 

March 9, 1905. 

[49 S. E. 988.] 

SALES — MANUFACTURED ARTICLES — BREACH OP CONTRACT — DAMAGES — ASCER- 
TAINMENT OF FIXED CHARGES — WITNESSES — CROSS-EXAMINATION — APPEAL 
— HARMLESS ERROR — FOREIGN CORPORATIONS — PLEADING. 

1. The measure of damages for an unqualified annulment without reasonable 
cause by the vendee in an executory contract for the sale of an article not manu- 
factured at the time of the breach is the difference between the cost of manufac- 
turing and delivering the articles and the contract price. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, sec. 1106.] 

2. The latitude permissible in cross-examining a witness must be left largely 
to the sound discretion of the trial court, which will not be interfered with un- 
less plainly abused to the prejudice of the party excepting. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
sec. 3854.] 

3. In an action for the breach by the vendee of an executory contract for the 
sale of articles to be manufactured it was charged by plaintiff that a rival con- 
cern was back of the suit, and the vice-president of that concern was actually in 
court as the chief witness for defendant. Plaintiff's president was asked on 



